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     UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 1 

 
IN THE MATTER OF   )  DOCKET NO. CWA-01-16-XXX 
      ) 
Town of Middlebury, Vermont  )   FINDINGS OF VIOLATION 
      ) 
      )            AND 
Proceedings Under Sections 308(a) and ) 
309(a)(3) of the Clean Water Act, as  )  ORDER FOR COMPLIANCE 
Amended, 33 U.S.C. §§ 1318(a) and  ) 
1319(a)(3)     )   ON CONSENT 
 

I.  STATUTORY AUTHORITY 

The following Findings are made and ORDER ON CONSENT (“Order”) issued pursuant to 

Sections 308(a) and 309(a)(3) of the Clean Water Act, as amended (the “Act”), 33 U.S.C. 

§§ 1318(a) and 1319(a)(3).  Section 309(a)(3) of the Act grants the Administrator of the U.S. 

Environmental Protection Agency (“EPA”) the authority to issue orders requiring persons to 

comply with Sections 301, 302, 306, 307, 308, 318, and 405 of the Act and any permit condition 

or limitation implementing any of such sections in a National Pollutant Discharge Elimination 

System (“NPDES”) permit issued under Section 402 of the Act, 33 U.S.C. § 1342.  Section 

308(a) of the Act, 33 U.S.C. § 1318(a), authorizes the Administrator of EPA to require 

submission of any information required to carry out the objectives of the Act.  These authorities 

have been delegated to EPA, Region 1’s Administrator and, in turn, to the Director of EPA, 

Region 1’s Office of Environmental Stewardship (“Director”).  

This Order is based on findings of violation of Section 301(a) of the Act, 33 U.S.C.  

§ 1311(a) and the conditions of NPDES Permit No. VT0100188.  Pursuant to Section 

309(a)(5)(A) of the Act, 33 U.S.C. § 1319(a)(5)(A), the Order provides a schedule for 

compliance which the Director has determined to be reasonable. 

II.  DEFINITIONS 

Unless otherwise defined herein, terms used in this Order shall have the meaning given to 

those terms in the Act, 33 U.S.C. § 1251 et seq., the regulations promulgated thereunder, and any 

applicable NPDES permit.  For the purposes of this Order, “NPDES Permit” means the Town of 
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Middlebury’s NPDES Permit No. VT0100188, and all amendments or modifications thereto, and 

renewals thereof, as are applicable, and in effect at the time.  

III.  FINDINGS 

The Director makes the following findings of fact: 

1. The Town of Middlebury, Vermont (the “Town”) is a municipality, as defined in Section 

502(4) of the Act, 33 U.S.C. § 1362(4), and, as such, a “person” under Section 502(5) of 

the Act, 33 U.S.C. § 1362(5).   

2. The Town owns and operates a publically owned treatment works located at 243 Industrial 

Avenue, Middlebury, Vermont (the (“POTW”) from which it discharges “pollutants,” as 

defined in Section 502(6) and (12) of the Act, 33 U.S.C.  §§ 1362(6) and (12), from “point 

sources,” as defined in Section 502(14) of the Act, 33 U.S.C. § 1362(14), to Otter Creek, 

which flows into Lake Champlain, and both of which are “waters of the United States” 

and, therefore, “navigable waters,” as defined in Section 502(7) of the CWA, 33 U.S.C. 

§ 1362(7), and its implementing regulations. 

3. On November 25, 2008, the Vermont Department of Environmental Conservation (“VT 

DEC”) reissued a NPDES permit to the Town under the authority of Section 402 of the 

Clean Water Act, 33 U.S.C. § 1342 (the “2008 NPDES Permit”).  EPA delegated the 

authority to administer the NPDES program to the VTDEC pursuant to Section 402(b) of 

the Act,  33 U.S.C. § 1342(b). 

4. The Town owns and operates a sanitary sewage collection system (the “Collection 

System”) that discharges to the POTW and which is separate from the Town’s stormwater 

sewer system.   

5. The 2008 NPDES Permit authorizes the Town to discharge pollutants from Outfall 001 at 

the POTW to Otter Creek subject to certain effluent limitations and conditions. 

6. The 2008 NPDES Permit also authorizes the Town to discharge pollutants during wet 

weather from four outfalls identified in Attachement A of the permit as pump station 

numbers 2, 3, 11, and 13 (collectively, the “Permit Overflow Outfalls”).  Though the 

Collection System is separate from the Town’s stormwater sewer system and, therefore, 

not a combined system, the 2008 NPDES Permit terms the Permit Overflow Outfalls  

“combined sewer overflows.”   
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7. Secton G of the 2008 NPDES Permit authorizes discharges from the Permit Overflow 

Outfalls “provided the discharges do not violate water quality standards.” 

8. Otter Creek is a Class B water under Chapter 4, Section 4-03 (Classification of the Otter 

Creek Basin (Basin 3)) of the Vermont Water Quality Standards at Environmental 

Protection Rule, Chapter 29(a).  

9. Among other things, under Chapter 3, Section 3-04.B. (Water Quality Criteria for Class B 

Waters) of the Vermont Water Quality Standards at Environmental Protection Rule, 

Chapter 29(a), Class B waters have water quality standards for Escherichia coli  bacteria 

(“Not to exceed a geometric mean of 126 organisms /100ml obtained over a representative 

period of 60 days, and no more than 10% of samples above 235 organisms/100 ml.”).  

10. Each of the Permit Overflow Outfalls in the Collection System, as well as other overflow 

points in the Collection System, discharge sanitary sewage when there is excess flow in 

the system (typically during wet weather). 

11. Each of the Permit Overflow Outfalls and other overflow points in the Collection System 

is a “point source” as defined bySection 502(14) of the Act, 33 U.S.C. § 1362(14). 

12. Each of the Permit Overflow Outfalls and other overflow points in the Collection System 

discharge “pollutants,” as defined by Section 502(6) of the Act, 33 U.S.C. § 1362(6), 

including “sewage,” which contains, among other things, Escherichia coli bacteria to 

Otter Creek. 

13. On July 14, 2015, EPA inspected the Collection System to determine the Town’s 

compliance with the Act and the 2008 NPDES Permit. 

14. Since December 1, 2011, on at least twelve occasions during wet weather, the Town 

discharged untreated sewage from the Permit Overflow Outfalls to Otter Creek.  A list of 

these discharges is included with this Order as Attachment 1. 

15. Since December 1, 2011, on at least six occasions during wet weather the Town 

discharged untreated sewage from other overflow points in the Collection System.  A list 

of these discharges is included with this Order as Attachment 1. 

16. Section 301(a) of the Act, 22 U.S.C. § 1311(a), makes unlawful the discharge of pollutants 

to waters of the United States except, among other things, in compliance with the terms 

and conditions of an NPDES permit issued pursuant to Section 402 of the Act, 33 U.S.C. § 

1342. 
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17. The Town’s Permit Overflow Outfall discharges caused violations of the VermontWater 

Quality Standards in Otter Creek because such discharges contain Escherichia coli 

bacteria in amounts above the Vermont Water Quality Standard.   

18. The State Of Vermont 2014 Final List Of Priority Surface Waters, Part D. Impaired 

Surface Waters With Completed And Approved TMDLs, lists segment # VT03-01, “Otter 

Creek, mouth of Middlebury river to Pulp Mill bridge (4.0 mi)” as impaired for 

Escherichia coli bacteria due to “agricultural runoff, possible failed septic systems, 

Middlebury CSOs.” (emphasis added).  

19. The Town’s Permit Overflow Outfall discharges violate Vermont Water Quality Standards 

and, therefore, are not authorized by the 2008 NPDES Permit. 

20. The Town’s discharges of untreated sewage from other overflow points in the Collection 

System were from outfalls not authorized in the 2008 NPDES Permit. 

21. By discharging a pollutants through point sources into a navigable water of the United 

States without authorization of an NPDES permit issued pursuant to Section 402 of the 

Act, 33 U.S.C. § 1342, the Town violated Section 301(a) of the Act, 33 U.S.C. § 1311(a). 

IV. ORDER 

1. By February 1, 2016, the Town shall submit a map of the Collection System, including 

pipes (with pipe sizes, material of construction, and condition), pump stations, and other 

infrastructure.   All infrastructure (mains, pump stations) owned or maintained by other 

parties, including Middlebury College or other municipalites, shall be identified, along 

with the owner and/or operator.  The map may be in electronic form, in a file format 

acceptable to EPA. 

2. By June 1, 2016, the Town shall submit an assessment of the Town’s legal authority to 

remove roof leaders, sump pumps, and other drainage connections to the collection 

system; a description of the Town’s program for removing roof leaders, sump pumps, and 

other drainage connections to the collection system; and an evaluation of the program’s 

effectiveness. 

3. By June 1, 2016 the Town shall submit a wet-weather overflow evaluation to EPA and 

VTDEC.   The evaluation shall include the Permit Overflow Outfalls listed in the 2008 

NPDES permit as well as any other overflow points in the Collection  System: 
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a. A listing of all wet-weather sewer overflows since January 1, 2010, including 

detailed information on start and stop time of overflow, estimated volume 

released for each overflow (including supporting calculations), and precipitation 

data and an estimate of snowmelt for each date.  

b. For each location with a wet-weather overflow since January 1, 2010,  an analysis 

of the sources of additional wet-weather flow to that location and an estimate of 

the current wet-weather flow contribution of each source as well as an estimate of 

the amount, if any, of wet-weather flow removed  from the source since January 

1, 2010.   Include sources such as :  

i. Roof drains (including approximate number, and estimate of total area 

connected); 

ii. Sump pumps (including approximate number, and estimate of total flow 

contributed); 

iii. Other impervious surface draining to sanitary sewer (including a list and 

estimate of total area connected); and 

iv. Infiltration within the sanitary sewer system, broken down as far as 

possible by different areas of the system contributing to the overflow 

point. 

The evaluation shall include copies of any reports (e.g. Infiltration/Inflow studies) 

used to determine wet-weather flow sources.  

c. For each overflow location, provide, downstream sewage flow capacity (based on 

pumping capacity or pipe size limitations, as appropriate), storage available at the 

location (e.g. excess capacity of wet well), dry weather flow, and based on above 

sources, estimated excess wet-weather flow. 

4. By December 31, 2016, the Town shall submit an Overflow Control Plan for EPA review 

and approval.  The plan shall consider measures including upgrading pumps, increasing 

capacity in sewer lines, removing sump pumps and sources of inflow, removing 

connected impervious cover, increasing storage and repairing/rehabilitating sewer lines to 

decrease infiltration, and shall include:  

a. A detailed list of actions to be taken, and estimates of amount of wet-weather 

inflow removed by each action; 
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b. Calculations for each overflow point listed in paragraph 3 demonstrating that 

there will be no overflow in wet weather after the plan is fully implemented; 

c. A timeline for completing work; 

d. A budget for completing work; and 

e. A description of methods for ensuring that other parties who own or operate 

portions of the collection system will carry out work necessary for completing the 

plan.  

5. The Overflow Control Plan and timeline  submitted pursuant to Paragraph.4. of this 

Order shall be incorporated and enforceable hereunder upon the Overflow Control Plan 

and timeline’s approval by EPA. 

6. Until implementation of the Overflow Control Plan is completed, beginning {FIRST 

ANNUAL REPORT DATE}, and each {ANNUAL REPORT DATE DUE} annually 

thereafter, the Town shall submit a Overflow Control Plan Annual Report.  The Annual 

Report shall include: 

a. A detailed description of the actions taken by the Town, or known by the Town to 

have been taken by other parties, to address any action items included in the 

Overflow Control Plan from {ANNUAL REPORT DATE} of the previous 

calendar year through {ANNUAL REPORT DATE} of the current calendar year; 

b. A summary listing of all unauthorized overflows in the  Collection System from 

{ANNUAL REPORT DATE} of the previous calendar year through {ANNUAL 

REPORT DATE} of the current calendar year.   

c. A description of the actions that are being taken from {ANNUAL REPORT 

DATE} of the current calendar year through {ANNUAL REPORT DATE} of the 

subsequent calendar year to implement the Overflow Control Plan. 

 

V. NOTIFICATION PROCEDURES 

1. Where this Order requires a specific action to be performed within a certain time 

frame, the Town shall submit a written notice of compliance or noncompliance with 

each deadline.  Notification of compliance shall be mailed within fourteen (14) days 
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after each required deadline.  The timely submission of a required report shall satisfy 

the requirement that a notice of compliance be submitted. 

2. If noncompliance is reported, notification shall include the following information: 

a. A description of the noncompliance; 

b. A description of any actions taken or proposed by the Town to comply with the 

lapsed schedule requirements; 

c. A description of any factors that tend to explain or mitigate the noncompliance; 

and 

d. An approximate date by which the Town will perform the required action. 

3. After a notification of noncompliance has been filed, compliance with the past-due 

requirement shall be reported by submitting any required documents or providing 

EPA with a written report indicating that the required action has been achieved. 

4. Submissions required by this Order shall be in writing.  They may be physically 

mailed or sent by electronic mail, using the following addresses: 

Attn: Andrew Spejewski 

Mail Code: OES04-1 

U.S. Environmental Protection Agency 

5 Post Office Square, Suite 100 

Boston, MA 02109-3912 

spejewski.andrew@epa.gov 

and 

Attn: VT COTNACT 

VT Contact 

EPA and/or VT DEC shall notify the Town in writing of any changes to the contact 

persons or addresses. 

VI. VI.  GENERAL PROVISIONS 

1. This Order does not constitute a waiver or modification of the terms and conditions of 

the NPDES Permit.  The NPDES Permit remains in full force and effect.  EPA 
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reserves the right to seek any and all remedies available under Section 309 of the Act, 

33 U.S.C. § 1319, as amended, for any violation cited in this Order. 

2. The Town waives any and all claims for relief and otherwise available rights or 

remedies to judicial or administrative review which the Town may have with respect 

to any issue of fact or law set forth in this Order, including, but not limited to, any 

right of judicial review of the Section 309(a)(3) Compliance Order on Consent under 

the Administrative Procedure Act, 5 U.S.C. §§ 701-708. 

3. Any material modification to the terms of this Order shall be by written agreement of 

the Parties.  Any nonmaterial modifications to the terms of this Order, such as 

approval of modifications to submissions to EPA or the due dates of such 

submissions, shall be effective upon written approval from EPA. 

4. This Order shall become effective upon signature by both parties (the “Effective 

Date”). 

 
 
________________                _________________________________________ 
Date                                   Susan Studlien, Director 
    Office of Environmental Stewardship 

Environmental Protection Agency, Region 1 
 
 
Consented to by: 
 
 
________________  __________________________________________ 
Date    XXXX 
    Town of Middlebury  


